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The Silver Fox of the Rockies: Delphus
Emory Carpenter and the Colorado River
.Compact
DANIEL TYLER

Nearly seventy five years ago Colorado's Delph Carpenter joined representatives of the seven Colorado River basin states and their advisors, and Secretary of Commerce Herbert Hoover to negotiate the
Colorado River Compact. They met in the bridal suite Of Bishop's Lodge
located outside of Santa Fe, New Mexico. Compared to the married
honeymooners who had previously consummated their vows in that
room, the commissioners and their entourage had somewhat different
expectations from each other. Instead of celebrating a marriage already
performed in the public eye, they hoped to achieve a kind of pre'nuptial
agreement mitigating against future conflict. While less amorous, intimate, and sentimental than newlyweds, these men were equally passionate and equally committed to th~ consummation of their own goal.
As with the Colorado River itself, discussions were "swift and direct at
points; tortuous and meandering at others; dangerous and
unpredictable.'" All of them had a sense of history in the making; and
they hoped fervently that the knot tied formally at the Palace of the
Governors in Santa Fe, New Mexico on 24 November 1922 would Qe
acceptable to Congress and would allow an agreement between seven
disparate states to endure for many years to come.
The Colorado River Compact's commisioners believed that the river
carried sufficient water for the present and future needs of seven southwestern states and Mexico. Data from experts were convincing. But the
commisioners were wrong. Even with the population growth they had
Daniel Tyler is professor .of history at Colorado State University. This essay was
presented in a revised format during a symposium sponsored by the Water Education
Foundation, May 1997, to celebrate the seventy-fifth anniversary of the signing of the
Colorado River Compact. The author is presently working on a biography of Delph
Carpenter.
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seen in California and the Denver metropolitan area between 1900 and
1920, none of them anticipated the exponential development of industry and recreation, the growth of cities in the Colorado River basin, or
the problems associated with irrigated agriculture in heavily salinated
soils. 2 What the representatives truly concluded to be sufficient water
in the Colorado River for all needs for all time, based on the extensive
studies of Colorado's R. I. Meeker and the Bureau of Reclamation's
Arthur P. Davis, soon became a shortage. The seeds of controversy for
the Colorado River Compact were sown.
The miscalculations of the Colorado River Compact commissioners precipitated the very tension and litigation that the Compact was
designed to prevent. The future of upper and lower basins of the Colorado River hung in the balance. To address a deterioration in relations
among them, colleagues in the legal profession have recently suggested
revisiting the Santa Fe negotiations to determine with greater clarity
the meaning and intent of Compact articles. 3 This recommendation
merits the fullest consideration of the many entities interested in the
future of the Colorado River. Time tends to distort the past and when
the essence, emotions, and good will associated with the accomplishment of great events become disassociated from the deeds themselves,
the works of men become trivialized; confusion, pettiness, and misinterpretation result; personal and financial costs take their toll.
It makes sense, therefore, to recreate the mood and spirit of the
Santa Fe negotiations as they evolved at Bishop's Lodge seventy five
years ago. Doing this through the eyes of Delph Carpenter, duly appointed commissioner from Colorado, is possible because of the extensive records he maintained. His patience, passion, professionalism,
perseverance, and political skills earned accolades from each of his
counterparts. Focusing on Carpenter is not meant to slight in any way
the significant contributions of Herbert Hoover, chairman of the Colorado River Commission, or the other six commissioners. 4 All of them
played a unique "role in working out Compact details. But when all is
said and done, it was Carpenter to whom they paid tribute for his steady
hand in 1922 and for his encouragement and optimism during the debates leading up to passage of the Boulder Canyon Project Act. W. F.
McClure, Commissioner from California wrote in 1923:
permit me to express the opinion that Colorado was indeed fortunate in securing the services of one D.E. Carpenter. ... My
compliments to you for your unfailing courtesy and my expression of appreciation for the ability with which you met the issues. s
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W. S. Norviel, Commissioner from Arizona (1923,1924) added:
Mr. Carpenter, "You got me in an awful fix, and purposely, 1
guess." [But] " ... no man in the West, or the whole United
States has had more experience or is as well posted on water
rights ... especially in the adjustment of such matters through
the treaty making channels of the states and diplomacy as your-.
.
self. 6
G. H. Dern, Governor of Utah (1927, 1928, 1929): "I regard you as
the oracle on these matters," and
[I wish to express] to the "Sage of Greeley" my very highest
appreciation and admiration of your services in connection with
the interstate problems of the Colorado River. ... [Y]ou have
been without a rival. ... (We] salute you as the Father of the
Colorado River Compact. 7
Edwin L. Mechem, Governor of New Mexico in the 1950s (1943):
1 don't know which 1 admire most-Carpenter's ability or his
courage. I'll never forget him when we were having our meetings'in '29 and he was there when 999 men out of a thousand in
his condition would have been in bed with a corps of doctors
and trained nurses. '. .. He certainly made Colorado water conscious. 8
Sims Ely, Secretary of the Arizona Resources Board (1920,1944)
wrote:
1 shall never forget the prophetic look that came over your face,
nor the clarity of your reasoning as you pointed out to me (in
1920] why that allocation [referring to one-half of the total
flow of the Colorado River to the Upper Basin States] would
be demanded by you when the time
should come to frame the
\
treaty .... "You and 1 will not live to see it," you said, "but
within the next one hundred years, perhaps' within fifty years,
water for irrigation will have become so valuable that the easterly side of the Rockies will be pierced by a tunnel or tunnels,
and water will thus be conveyed to the Plains below." It was
then that you became the prophet of great things to come. 9
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In addition to these letters, dozens of others. also attest to the high
regard in which Carpenter was held by the professional men with whom
he negotiated the Compact. Appreciation of his talents and sacrifices
was sometimes delayed by jealousy, fear of the unknown, and an adherence to traditional posturing. But no one who worked with "The Silver Fox" failed to admire the originality of his thinking, the exhaustive
nature of his research, the courage of his convictions, and his insistence on what he called "comity," the need for courtesy and respect
when negotiating among equals. He was no saint. He had his human
weaknesses. But in terms of interstate water law, he was a pioneer, and
in the later years of his life he looked back on Compact negotiations as
his magnum opus. To Arizona's W. S. Norviel he declared that the Compact "probably represents the greatest event of our rather obscure
lives."lo
Who was this man? Where did he come from? What events molded
his thinking? And what were the principles he espoused in Santa Fe
seventy five years ago?
Growing up on his parents' farm in Greeley, Colorado, Carpenter
expressed an early interest in irrigation law. His father told him he would
have to write his own books." Already known for his interest in history
and oratory at Greeley High School, he entered the University of Denver, graduating from the School of Law in 1899 with an L.L.B.degree.
At the age of twenty two, he was admitted to the Colorado Bar.
For ten years Carpenter tried to develop a practice in Greeley, gravitating more and more towards water law disputes. Although he gained
experience, this specialty did not pay well. With a family to feed and a
desire to make something of himself, he accepted the Republican party's
invitation to run for state Senate in 1908. Carpenter became the first
native-born citizen of Colorado to be elected to that body and the youngest member of the Senate when he took the oath of office.
Known as "Give-a-Damn Carpenter" and described as clean-shaven
and slender with "determined lips and purposeful nose," Carpenter's
motto was, "I will."12 He was highly motivated to succeed, refusing to
become excited over trifles and unwilling to retaliate when colleagues
criticized him for some fancied wrong. "I make it a rule," he said, "never
to wreak vengeance on an enemy. I try to give others a square deal, but
I demand a square deal myself."13
Politically conservative, Carpenter opposed "revolutionary measures" designed to weakeri the agricultural community. He decried the
evils of the recently approved populist measure known as initiative and
referendum, fearing that the spirit of democracy would be violated by
giving populous Denver the power to trample the rights of rural Colorado. "The people in my portion of the state," he noted, "have two
dont's-Don't fool with our water right laws or the state constitution."14
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Figure I: Delph Carpenter. Photograph from Daily News, 2\13\ 1I, box no. 17, Delph
E. Carpenter Papers, Northern Colorado Water Conservancy District.
.

Around the riparian legal principle of prior appropriation he determined
to do battle. Believing that it was both "unconstitutional and unconscionable to permit the water supply of an expensive reservoir system
to be taken away without compen'sationand given to a subsequent, junior and cheap and wasteful ditch system," he introduced legislation allowing reservoirs to hold priority rights on an equal basis with ditch
companies. IS Using its newly won right to submit statutes to a referendum of the people, the Direct Election League of Denver successfully
challenged the Carpenter Reservoir Bill, but the State Supreme Court
upheld the statute,. "Give-a-Damn Carpenter" had begun to make his
mark.
As chairman of the Senate Committee on Agriculture and Irrigation and "accredited Republican leader in 1910," Carpenter was charged
with preparing a special report on the condition of Colorado ~ s streams
and watersheds. 16 The paper he submitted concluded that priority of
appropriation and beneficial use should remain the fundamental criteria for acquiring title to water rights. Additionally, it urged the state to
appropriate sufficient funds to fight off encroachments by the federal
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government. 17 To Carpenter, the intervention of the Reclamation Service in Kansas v. Colorado (206 U.S. 1907) was like a firebell in the
night. Even though the Supreme Court ultimately decided in 1907 that
each state had full jurisdiction over the waters of its streams, the federal government appeared increasingly disposed to build its projects
with scant attention to the statutes and judicial decisions of sovereign
states. Development in the San Luis Valley, for example, had already
come to a halt because of the Department of the Interior's embargo on
the Colorado portion of the Rio Grande, pending completion and operation of Elephant Butte Reservoir in New Mexico. In Wyoming, along
the upper reaches of the North Platte River, economic progress was
curtailed due to the construction of Pathfinder Reservoir. Carpenter
believed that Colorado could expect further attacks on its water. Its
geographical location on the Continental Divide made this inevitable.
Such attacks had to be met by an aggressive defense of state sovereignty or abandoned to the grasping hands of the federal agencies. The
idea of interstate compacts began to take root in Carpenter's mind as a
superior alternative to outside domination or litigation.
In 1911, Carpenter was appointed directing counsel in Wyoming v.
Colorado (259 U.S. 1922). The suit focused on Colorado's plans to
take water out of the basin of the Laramie River for use in the Cache la
Poudre Valley just west of Ft. Collins. Wyoming claimed priority. Colorado argued its right to the water as a sovereign state of origin. While
Carpenter believed that the Court's decision in Kansas v. Colorado was
correct and that the principle of equitable apportionment prevailed over
the rule of priority on interstate streams,18 he quickly sought international examples of basin-of-origin nations claiming absolute right to
water originating within their boundaries. 19 He did not have much luck,
but the brief he presented to the United States Supreme Court contained
arguments in support of Colorado's alleged superior right as a basinof-origin state and the better use which Colorado could make of Laramie
River water. 20
When the Supreme Court announced its decision in 1922, Colorado
River Compact negotiations had already begun. Initially, Carpenter was
angry, he had anticipated the verdict and was already negotiating with
Nebraska (South Platte River) and New Mexico (La Plata River) in quest
of interstate compacts. 21 Furthermore, he focused on the fact that Colorado had been given the right to divert a small quantity of water out of
the Laramie River basin into the Cache la Poudre basin. Wyoming could
not claim absolute priority across state lines. Wyoming would receive
only what the court viewed as an equitable apportionment. As a result
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Figure ;2> Map used by Colorado River Commission in 1922. Photograph courtesy of
Northern Colorado Water Conservancy District, Delph Carpenter Papers.

32

NEW MEXICO HISTORICAL REVIEW

JANUARY 1998

of the court's 1911 decision California now had the legal right to divert
an equitable amount of water from the Colorado River to the Salton
Sea basin. 22 But agreements on quantity needed to be worked out. A
compact would be necessary.
What Carpenter learned from the Wyoming v. Colorado (1911)
experience was that litigation of this nature would be lengthy and costly;
that basin-of-originstates could no longer successfully claim they
owned all of their water; that the U.S. Reclamation Service would continue to claim jurisdiction over western waters; that an equitable amount
of transmountain diversion was acceptable to the Court; and, that if
states failed to negotiate compacts the Court would determine how water
on interstate streams was to be appropriated. He also realized that eleven
years on the case had almost broken him. The strain was overwhelming. "About one-third" of his enormous brief had to be written in longhand because his partner's work was unreliable and his stenographer
was unable to keep up with him. On 1 December 1918 he wrote in his
diary:
This brief has made a nervous wreck of me-I have given it my
very life, realizing how desperately vital it is, but [I] have done
my very best. My stenographer took ill with the Spanish influenza and 1 typed the last of the brief myself. I have worked it
out all alone, no help from anyoneY
Shortly thereafter, Carpenter fell ill probably due to a combination
of the flu and exhaustion. He developed a palsy visible in his signature,
an achiness in his bones that caused a craving for heat in warm places,
and a burning sensation in his vocal chords that restricted his voice and
sometimes prevented speech altogether. But his most demanding task
still lay ahead. In August 1920, while still awaiting the outcome of the
Wyoming case, a meeting of the governors of the Colorado River states
took place in Denver to discuss how the Colorado River basin might be
developed and protected for future generations. It was a propitious
moment for Mr. Carpenter.
Participants in the meeting belonged to the League of the Southwest, a non-political alliance of the Colorado River states which had
formed in California during World War I to discuss ways of bringing
prosperity to the Southwest. Moving its headquarters from San Diego
to Salt Lake City at the end of the war, the League met on several occasions to discuss the government's plan to locate war veterans in the
Colorado River basin. Of special concern was how the states might secure drought relief and what could be done to diminish the threat of
floods to the Imperial Valley because of weakening Colorado River
levees. The League wanted government surveys on the river so that
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storage areas and power sites might be identified. 24 The members had
already passed a resolution in Salt Lake City in 1919, assuring the government of their willingness to cooperate in the construction of reservoirs and irrigation works, and they had also urged the Department of
the Interior to consider the river as a whole and to proceed inconformity with state laws. 25 The Denver meeting was called so that governors and state engineers could meet with representatives of the U.S.
Reclamation Service to work out the details of construction.
Arthur Powell Davis, director of the U.S. Reclamation Service, confidently told the delegates that the Colorado River basin contained sufficient water to supply present and future needs of the seven states and
that construction of reservoirs on the lower river would in no way interfere with future development in the upper basin. Carpenter could not
be convinced that government involvement in construction of works
would be benign for Colorado, Wyoming, Utah, and New Mexico. The
Rio Grande and North Platte experiences were indelible memories contradicting Davis' optimism. The only basis for amicable negotiations,
Davis felt, was an interstate compact with participation by the United
States government. Becaus'e he had been asked by Colorado Governor
Oliver H. Shoup to aCt as legal advisor to the Resolutions Committee
of the Colorado River Compact.Commision, and to come up with a plan
that would protect origin states in their goal of future development,
Carpenter decided to present his plan to that group in the hopes that a
resolution would ensue. The committee accepted his compact idea unanimously and wrote it into their report to the entire conference. Approved
by all League members, it stated in part:
That it is the sense of this confer~nce that the present and future rights of the several States whose territory is in whole or
in part included within the drainage area of the Colorado River,
and the rights of the United States to the use and benefit of the
waters of said stream and its tributaries, should be settled and
determined by compact or agreement between said States and
the United States, with consent of Congress, and that the legislatures of said States be requested to authorize the appointment
of commissioners ... for the purpose of entering into such compact ... for subsequent ratification and approval by the legislatures of each of said States and the Congress of the United
States. 26
'
For the firsttime. in the nation's history, states had agreed to use
their power under the commerce clause of the Constitution to draw up a
'treaty regulating an interstate river, a compact that they would submit
to Congress and the state legislatures for ratification. But the press
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hardly noticed. The Denver Post commented that Californians wanted
Colorado River development placed in the hands of the Reclamation
Service, but that a motion to this effect was defeated in the Resolutions
Committee. 27 Director Davis asked Carpenter for further edification.
Carpenter then prepared language for a bill that authorized the selection of commissioners from each state to participate in a future meeting
of a Colorado River Commission.
The first meeting took place in Washington, D.C. on 26 January
1922. Carpenter had already urged President Warren G. Harding to appoint a federal representative with international experience and national
stature. Compact negotiations would fail, Carpenter believed, if the man
representing the United States was a bureaucrat and not a statesman. 28
Carpenter feared that Harding might allow the Reclamation Service to
choose one of their own people, but the president surprised him by selecting Herbert Hoover, Secretary of Commerce, whose international
reputation was already well established. Hoover called for a meeting in
Washington, D.C. on 10 January 1922. Although Carpenter found the
atmosphere in Washington completely changed from the previous Democratic administration, manifesting an "air of freedom and action,"29 he
was disturbed by Hoover's imperioustone. 3o "Colorado law under which
I was appointed," he wired Hoover, "provides that the Governor of Arizona [Thomas E. Campbell, President of the League of the Southwest]
call [the] first meeting of [the] interstate commission and commissioners of seven states [who] recently agreed upon [a] tentative date for
call as of Phoenix [in the] latter part of January."33 But Carpenter's
petulance evaporated when he met Hoover in person a few days before
the first meeting. 31 By the time all the commissioners were assembled
in Washington, Carpenter had successfully. advocated Hoover's election as chairman, and Hoover returne\! the favor by recognizing
Carpenter's role inJounding the Commission and persuading the President and Congress to approve authorizing legislation. 32
Harmony on the Commission did not prevail for long. In a preliminary attempt to divide up the Colorado River on the basis of potentially
(practically) irrigable acreage, each commissioner, including Carpenter, exaggerated the amount of land that would be irrigated in the future.D On the basis of these estimates, the river would be bankrupt in
short order. Hoover failed to achieve agreement. Existing data were
inadequate; mistrust and suspicion proliferated. While California Congressman Phil Swing challenged the commissioners to move forward
"systematically and scientifically" with the construction of dams and
reservoirs as if the river's development were another Panama Canal,
representatives from the Upper Basin demanded assurance that construction of a dam in Boulder Canyon would not jeopardize future rights of
the origin states. 34
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Carpenter extended this demand even further. Convinced that the
four "states of origin [would] never be able to beneficially use even an
equitable part of the waters rising and flowing within the respective
territories of each," he asked the commissioners to consider a compact
in which the Upper States list had no limitations placed on them, and
the Lower States list could claim no preferred right of title to the use of
Colorado River water following the building of dams and reservoirs on
the lower river. Voting on a subsequent motion by Commissioner
Norviel, it became apparent that the Upper Basin's urgent need for protection was opposed by the Lower Basin's need for rapid construction.
Hoover wondered if the two groups were too far apart for further deliberations.
Others echoed his fears, but Carpenter refused to throw in the towel.
"We are here with a pretty sacred trust," he asserted,
and it should not be treated lightly ... in the months and weeks
to come many small matters of difference can be argued out...
this to me has been a very profitable conference and there is
more nearly an approach to a common accord than I [had] expected when I arrived in Washington ... it would be the height
of crime to the people who sent us here to adjourn permanently
.
now. 35
Somewhat reluctantly, Hoover agreed. He suggested meeting later -in
the spring, somewhere in the Southwest. The commissioners settled on
Phoenix as the place to begin a series of informational hearings. Others
were held at Los Angeles, Salt Lake City, Grand Junction, Denver, and
Cheyenne, The hearings lasted from 15 March to 2 April 1922. What
Hoover hoped for was the emergence of a leader who could present a
plan enabling the seven states to abandon their defensive attitude. 36 By
the close of the Cheyenne hearing; it was obvious that Carpenter was
his man. 37 Shortly after the Supreme Court announced its decision in
Wyoming v. Colorado (5 June 1922), Hoover asked Carpenter to prepare a compact based on a fifty-fifty allocation of the water supply in
the Colorado River. 38
Although he was extremely pressured by ongoing negotiations with
New Mexico regarding the La Plata River and with Nebraska involving
the South Platte River, Carp~nter managed to send off a compact draft
to Hoover in August 1922. Whether he believed it or not, Carpenter
later told California's McClure that-the Wyoming v. Colorado verdict
made his work on the Colorado River much easier. "[T]hedecision
stands," he told McClure, "as a precedent for the principle of fixing the
future rights of the states by allocation of the water supply of the stream
between them. . . . I feel greatly relieved and my work much light-
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ened. "39 What Carpenter actually meant was that a permanent compact
based on equitable apportionment would contribute more to harmony
in the Colorado River basin than a court-mandated settlement based on
priorities.
The cover letter on the Compact draft Carpenter sent to Hoover
was most revealing. Carpenter's letter explained that the fifty-fifty approach was the best plan for avoiding future litigation for the following reasons: it adhered to the natural division of the basin; guaranteed
a "perpetual minimum average flow at Lee's Ferry" for the Lower Basin, leaving the Mexican situation for the future; and it protected the
Upper Basin's right to divert water out of the basin and develop at their
own pace. As the letter demonstrates, Carpenter opened himself to
Hoover, revealing his confidence and burgeoning friendship with the
secretary:
I am forwarding this to you confidentially and purely as a personal matter and I take the liberty of saying that I am prompted
so to do out of a feeling of the deepest personal regard. I am
keenly appreciative of that underlying spirit of broad-minded
fair play which you have exhibited. The sphere of my personal
endeavors during the past fifteen years has in a large measure
isolated me in my own profession and has frequently provoked
a feeling of extreme loneliness which at times has been almost
overwhelming, and as our hearings have proceeded your presence has prompted within me a sense of comradeship which
now impels me to forward [to] you the enclosed draft in the
hope that you may give it your most rigid scrutiny, mature
thought, and unstinted criticism. 40
Hoover~ s response is unknown, but it is clear from related correspondence that he was gaining confidence in Carpenter and that both
men were anxious to sign an agreement at the November 1922 meeting
of the Colorado River Commission in Santa Fe. As Carpenter said to
Wyoming's Frank Emerson, "we simply use every endeavor to bring
about the conclusion of a compact at the next meeting ... otherwise,
we are badly exposed and may never again have a like opportunity. We
have no assurance that the Legislatures of the lower states will ever
authorize another commission. "41
In addition to the pressure of work, there were physical problems
associated with meeting in Santa Fe. The Bishop's Lodge's proprietor
had overbooked by about 50 percent. Commuting from town presented
a real challenge. The road between Santa Fe and the Lodge was described as a "switch-back roller coaster" making an automobile cling
"so precariously to the steep sides of the landscape that the passage of
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a vehicle makes you think of a fly crawling over an eyebrow."42 Heat
was not readily available, and everyone felt uncomfortable with a general lack of privacy. Hoover refused to accept the status quo. He ordered the frustrated innkeeper to improve the conditions or he would
move the commissioners to another hotel. Meanwhile, he ordered the
Commission's secretary, Clarence Stetson, to thin the ranks. Stetson
pickedmostly on the Californians. They had not complained about the
conditions, but he ordered seven of them to leave. Three decided to
commute, the other four returned home in a cloud of bitterness. Ironically, Stetson's biggest fear about the Commission meeting at Bishop's
Lodge was that the commissioners would be "so comfortable that they
[would] want to sit their [sic] indefinitely and [would] use this as an
excuse for not coming to a speedy agreement."43
Meetings were held in what Carpenter re'ferred to as "semi-executive sessions." Each commissioner was entitled to a legal or engineering advisor as part of his state's team. At no time did the commissioners
meet in isolation. Special guests were in attendance as well as the governors of all seven states, six of whom were newly elected. This meant
that six of the seven commissioners had been appointed by lame duck
governors. It took Hoover considerable time on the telephone, but he
succeeded in persuading the newly elected heads of state to honor the
credentials which had been issued by their predecessors. 44
The seventeen Santa Fe meetings began on 9 November and ended
on 24 November, and Carpenter's views were incorporated in some form
or other, either in the writing. or the spirit of the Colorado River Compact. Paramount iIi his thinking was the principle of equity. Carpenter
was committed to the common law d9ctrine of equitable apportionment
as defined by the Court in Kansas v. Colorado. Much like the Hispanic
system of water law, Carpenter's expectations were based on evaluating the unique circumstances on the entire Colorado River in such a
way that an agreement would result, guaranteeing each state some part
of what it wanted. But in addition to the legal parameters of equitable
apportionment, Carpenter believed that permanent agreements could be
attained only by treating one's fellow commissioners equitably. For him,
diplomacy, patience, and tact were the'sine qua non of successful negotiations. When Phil Swing and Hiram Johnson introduced legislation
for "immediate construction" of a dam at Boulder Canyon three months
before the Santa Fe meeting, Carpenter. expressed disappointment not
at the bills but at their lack of courtesy.45
This equity to which he aspired could not be achieved without the
collection of accurate data and "complete consideration of all the facts
and conditions of each particular case."46 Compact negotiations were
doomed to failure if they began without ample information or if commissioners felt they were being rushed. Patience would produce trust.
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Any desire for speed could "cloud or encumber the real progress to be
made. "47 Similarly, time was needed to allow the states to ratify the
Compact once' it was signed. When Arizona's legislature stalled, and
the other stat~s wanted to take Arizona to court to force ratification of
the Compact, it was Carpenter who expressed tolerance for the political storms sweeping the state. On Arizona's behalf, he argued that ten
to fifteen years might be necessary to complete a seven-state agreement. 48 He wasn't off by much!
Time was especially important to Carpenter in another sense. He
wanted a compact that would allow the Upper Basin a sufficient interval to match the more rapid growth in the Lower Basin. He estimated
that it would take from fifty to two hundred years for the Upper States
to fully develop.49 It was a theme he repeated frequently because he
did not want a compact that would require reapportionment of "surplus" water before the Upper Basin had a chance to fully mature economically.
As much as he supported California's request for a dam at Boulder
Canyon, he was sure that the opportunity to develop and prosper would
never come to the Upper Basin if construction were to begin prior to
signing a compact. Because of its permanence, a compact would provide assurance to private developers. Without a compact, development
would proceed at the behest of the U.S. Reclamation Service and the
Federal Power Commission, both of which were already planning
projects on the Lower Colorado "without awaiting an orderly settlement of rights by the states."50 If works on the lower Colorado were
built prior to a Compact, the Upper Basin states would face a servitude,
an undefined and illegitimate obligation to deliver water to the Lower
Basin, because of priority rights established by use. Nations went to .
war over illegal servitudes. States in the United States initiated the
equivalent of war in the Supreme Court. The prime objective of the
Colorado River Commission was "to settle in advance those matters
which would otherwise be brought into Court."51
The fact that Mexico was a legitimate user of Colorado River water
complicated matters. According to what Carpenter perceived as international law in 1922, the United States had a right to divert all the water originating within its boundaries regardless of the priorities or
necessities of downstream Mexico. The commissioners decided to leave
Mexico's claims completely out of Compact negotiations and agreed to
expunge from the record any debate on this subject. At the same time,
however, Carpenter felt that he could not consistently argue the doctrine of equitable apportionment for part of the river without applying
the same principles to the entire basin. In the six months prior to the
Santa Fe gathering, Carpenter had studied a treaty between Egypt and
the Sudan, and he had interviewed the United States' representative to
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the international commission on the Nile River looking for situations
that paralleled the relationship between Mexico and the United States.
What he learned specifically is unclear, but his emphasis on viewing
the Colorado River as a whole and administering it with due regard to
generations unborn suggest that he was influenced by these studies. 52
Throughout the debates over the Colorado River Compact, Carpenter held a fanatical bias against federal intervention in areas of states'
rights. Experience on the Rio Grande and North Platte rivers had led
him to believe. that the U.S. Reclamation Service was violating its charge
in the 1902 Newlands Act to work under state law and to protect state
autonomy. "The breach ofthis pledge has been the root of great evil,"
he wrote. 53 The "unrighteous doctrine" of federal usurpation of state
jurisdiction, manifested by the government's claim to ownership of unappropriated western water, was "shocking," and it made the Reclamation S'ervice appear "childish and despotic. "54 In addition to defining
the respective jurisdiCtions of the states within the United States, assuring peace and future prosperity of an immense part of the nation's
territory, and avoiding litigation, a Colorado River Compact would have
to have as one of its major functions the preservation of state autonomy.55
As a negotiator, Carpenter was adamant, unreasonable, and sometimes even paranoid about the empire building offederal agencies. These
were times when his colleagues found him most difficult to deal with.
On other occasions, he could be stubborn, inflexible in his opinions,
anI? suspicious regarding "secret plans" of the Re.clamation Serviceespecially their attorneys. Some of his critics saw him on occasion as a
"bitter-ender," willing to let the ship of principle sink, rather than
change course slightly to reflect changing circumstances. There was
some arrogance in his discourse born of the fact that he was a consummate student of constitutional law and interstate water rights. As he
once admitted to fellow Coloradan L. Ward Bannister, he was born to
work, and he expected others to match his pace and meet his standards.
But Delph Carpenter merits praise. He was essentially an optimist,
an "I will" type of person, keenly sensitive to the political winds that
swirled around him and quite aware of the fact that he had the power to
make history. In negotiation, he was a consensus builder, a broker of
ideas. The qualities he admired in others-fair play, courtesy, and the
respect between gentlemen-were the qualities he himself showed off
best under pressure. He knew that successful negotiation required sensitivity to the ·"human equation," that lawyers tended to be "parochial
with narrow prejudices," and that patience and honesty would bring
men closer to agreement than haste and deception. With these,insights,
he encouraged the Colorado River Compact commissioners to compromise, and he earned their respect. As Bannister told his widow, "more
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than anyone else [Delph Carpenter] engineered the division of waters
of the Colorado between the Upper and Lower Basin and played a leading part in putting through the ratification of the Compact by Congress."56
When one considers Delph Carpenter's weakened physical condition at Santa Fe, the fact that he had to guide his own shaking hand
when signing the Compact, it is even more surprising that he was able
to play such a strong leadership role during the negotiations. But he
was a courageous man, and even Herbert Hoover recognized his exceptional talents. A few months after the Compact had been signed, Hoover
praised Carpenter for a "fine battle effectually won under your leadership."57 During his first year in the Oval Office, when it was all he
could do to keep up with his job, President Hoover made light of his
own troubles and seized the opportunity to express his feelings to. Carpenter about the Compact. "That compact was your conception," he
wrote, "and your creation, and it was due to your tenacity and intelligence that it succeeded. I want to be able to say this and say it emphatically to the people of the West."58 In 1933, after Governor Ed Johnson
of Colorado had removed Carpenter as Interstate Streams Commissioner,
Hoover asked Carpenter to write up the history of the Compact. "I want
to see that your name is properly handed down in history," Hoover said,
"for a really very great accomplishment to the West."59 The "Silver
Fox of the Rockies" could not have asked for a more fitting tribute to
the labors he guided at Bishop's Lodge seventy five years ago. His
legacy is worthy of emulation by a future "I will" leader determined to
keep peace on the Colorado River.
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